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1 ment of that Eſtate, and to limit not only the Heirs of Entaill. 
„ but even himſelf the former Praprietor, every Eaculty and 
| Power reſerved to him by that „ ee e y. Tailais 
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therein contained, can with no Juſtice. be conſidered as a new 


5 created Right in Sir John, but as ſo much of his former Pro- 
M 45 390 perty, which remained wich him ors and diſengaged from all 
i the Fetters of the Entail; and as a Conſequence of the Premiſſes, 
| that every doubrful Clauſe, if ſuch there is, relative to the 4 
Extent or Exerciſe of theſe Powers, falls to be conftruedinthe 
moſt liberal and beneficial Manner. A reſerved Liferent is in 


D 
— 
Ss 
2 
— 
— 
An 
(# þ) 
S* 
ks 
Wn 
— 
.Q 
= 
— 
S 
E 
— 
5 D 
'L 
J 
'J 
J 
5 
8 
.c 
'Q 
— * 
— 
way 
© 
— 
oQ 
Ma 
* 
2 
00 
— 
7? 


Xx 5 ; 4. * 
3 
4 
. 


» * 
2E 
> 


Powers 5 to be more liberally; conſtrued 
Powers. W 


„ &. 


s granted but the Reſidue that remains, deducing hat js; re- 
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The Application of tlieſe Principles to the Caſe in hand. 


ſumed in this reclaiming Petition, it will be the Subject ß 
your Lordſhips Conſideration, what Powers were meant to 
de reſerved ta Sir Joby by the aforclaid Marriage Settle- 
It will then oceur to your Lordſhips, that the aforeſaid f 
Marriage contract falls to be conſidered in a double View; 
fir ft, As making Proyifion for the Uſes of that Marriage, vis. 
for the Lady qzoad her Liferent; For the Heir-male of the. 
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ty. led to exerce every WE in favours of his only 
Child. the Daughter of that very Marriage; the now Petition- 
ner, not ſatisfied with the Advantages he has reaped by ſuc- 
ceeding to this Eſtate; in prejudice; of Sir Zobn's. own Iſſue, 
has thought himſelf at Liberty to:challenge every ſingle- Deed. 
granted by Sir John. in conſequente of theſe reſerved Powers; 
aud as your. Lordſhips gave Judgment upon the ſeyeral Points 
in Diſpute, it is lagainſt ſo many of theſe that this reclaiming Pe- 
tition is offered. though as the Reſpondent verily believes, 
without any the leaſt Hope ot Proſpect of prevailing upon a- 
ny one of theſe Articles, which may be reduced under theſo 
three generab Heads; „it, The Annualrents of the 30000 
Merks, Which by the Marriage: contract itſelf, failing  Heirs- 
male of the Marriage was aſcertained to be the Proviſion of tho 
only Daughter of that Marriage. 24/y, The Feus ofthe Town 
of Greenock, aud Brae adjacent thereto, And, 344% The 
Tack of the weſtet Barony of Ereenock. For, though there 
ate a Variety of other Particulars overly touched at, it is to 
thele above : mentioned that the Prayer of the Petition is con- 
ſined; and as your Lordſhips have allowed the Petition to be 
anſwered, the Reſpondent is now to endeavour to maintain the 
Juſtice, of that Iuterlocutor in the ſeveral Particulars above» 
, , bas But wot *. 
And to begin with the Annualrent; of Lady Carbcart's / 
Proviſion, the Clauſes in the Marriage Settlement proper to 
be taken notice of as relative thereto, are theſe following: 
1%, That Clauſe, whereby,., notwithſtanding of the general 
Prohibition de non alienaudo & contrahenda, it is provided 
and declared. thax it ſhall be lawful to the ſaid. John Schaw 
„or any of the Heirs of 'Failzie, to contract the Sum of 
Fo. ooo Merks of Debt, and therewith to ect and bur- 
den the ſaid Lands and Eftate for providing of their 
+ Daughters or younger Children.“ under, this Proviſo,. that 
the legal Reverſion of any Adjudication to be uſed for Se. 
S curity of the Debt allowed by thir Preſents 20 be can. 
EM 8 | "* tradteq 


erndted for providing: he Chiidten, fall never expired t“ 
carry away the irredeemable Right? to the ſaid Exnds:land — 
* Eſtate, or any Part thereof, but rfie ſaid 'Adjudications ſhall 
be always redeemable” upon paying the Sums for which the 
ſame ſhall be obtained, a0) rh. Annuatrents:' thereof 
24%, That other Cläaſe which/-rends to. epIain the former. 


1 


— 


whereby it is in like Manner Provided. ithate iti ſhail be laws 


ful to the ſaid John Sthaw; in caſe of his ſubſequent Mar- 
* riages, and to the other Heirs of Tailzie above ſpecified, whe- 
ther Male or Female, to provide and infefti their lawful Spouſes 
in competent Liferent Proviſions of thè Lands aud others fore 
© faid,not exceeding a fourth of the fler Rent of the ſame for tb 


£398 


ebe by this preſent Contract, and Infeſtments appointed to 
follow thereupon, cut off and excluded from their. Right of 

S uceeſſion iu the ſaid- raizied Lands and Hſlars; and iii be 
* ing juſt and reaſonable that the ſaid Daughters ſhoold>beojin 


Time, 'the' Annwalrents of Childteus Pen tiaas, aud 9. 


ther Sums wherewith tb ſai Land ſpall be, and are by 
© thir Preſents allowed to be burdened in Manner aten 
< mentioned, Ste. being uliways\. firſt diſtompted? die,, 
Thar Ciauſe whereby: in reſpe@ char faitiig Heits-male lt 
Daughters or 


obe i proereated in this 'preſetis!:Marribge;' rhe Dangh 
Heirs- female to be pfecreuted df che fame/!2arcy and Thall 


7 


© that Caſe comperefitly provided according to theioQbalities 


their "Heirs-male and of Tailzie ſucceeding to them. in 
bie aforeſaid Lands" and Eſtare to content and payouts 
_ © the ſaid Daughters, one or more who ſhalf be procreuted of 
the ſaid Marriage, failing of Heirs-male thereof, the partieu: 
lar Portions and Proviſions after mentioned, vg, if there 
© be only one Daughter. the Sum of 30000 Merks (after which 
follows the Proviſſon of the Daughters, if two or more) and 
«which Portions ſhall be puid at the'faid Daughters: their ſes | 
veral Ages of 16 Years. complete, or at e 


© therefore the ſaid Sir Fohr and John Schaws by thir Pres 
ſents bind and oblige them conjunctly and ſeverally, and 
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riages, which of 1 firſt happen, with roo Merks 


EY 
"7 


Scots as liquidate Penalties for ilk 10600 Merks of their ſaid 
Portions, ragether alſo with the Annualrents of the ſame 


« reſpettive Portions continually during the Not-payment 


thereof after the ſame Terms of Payment above menti- 
ond. And it is hereby provided and declared, that 
the ſaid: Lands. and Eſtate of Greenock, and others a- 
bo de mentioned, (hall be the Subject wherewith the ſaid 
50000 Merks is to be burdened (i. e. the 50000 Merks there- 
by aſcertained: to be the Proviſion of the Daughters, if 
three or more in Number).“ 4754. That other Clauſe 
which declares. that this preſent Tailzie and Irritancies there- 


* 


and the Daughters of the Marriage failing of Heirs- 


of this Marriage are declared to exhauſt the Faculty above- 
mentioned of burdening the Eſtate for Proviſion of Chil- 
dren, in caſe the fame ſhall; be exerciſed as a Burden upon 
the faid tailzied Eſtate pro tauto. 7 | 

From comparing theſe ſeveral Clauſes relative to the different 


Purpoſes for which they were calculated, it is material to obſerye, 
1/½, That the Faculty or Power to contract the Sum of 50000 
Merks of Debt, and to burden or affect the Eſtate therewith 


for Proviſions to younger Children, was common to Sir Joh 


and the whole Heirs of Entail, to the remoteſt Generation; it 


impoſed no actual Burden, but impowered Sir John, and the 
Heirs. of Entail in their Order, to- charge the Eſtate to that 
Extent, by contracting Debt thereon, or otherways. 24ly, 


But with Reſpect to the Proviſions, thereby aſcertained to the 


Daughters of that Marriage as an Equivalent, or in conſideration 
for their being excluded from their natural Right of Succeſſion, 
in the Event of there being no Sons of the Marriage, the Lady's 


Friends would not rely upon a perſonal Obligation to pay. or 
7) 7 1 | 2 upon 


of are and ſhall be no ways prejudicial to any Execution 
competent upon this Contract in ſo far as the ſame is con- 
ceived in favours of the ſaid Mrs. Margaret Dalrymple, 


male thereof, which Proviſions in favours of the ng wr 


69 


upon a Power or Faculty to charge the Eſtate, they inſiſted 
with Reaſon, that, in reſpect of the Daughters Excluſion, a Sam 


certain ſhould be fixed ſor the Daughters Portions, payable at a 


certain Age, or their Marriage, which of them ſhould firſt 
happen, with Intereſt from the Term of Payment; and that 


the Eſtate of Greenock ſhould be the Fund for the Payment of 
theſe Portions, and Annualrents thereof: And as the Portions 


thus aſcertained were thereby made real Burdens upon that Eſtate, 
ſo it is remarkable, that it is the Heirs- male and of Tailzie ſuc- 


ceeding to the ſaid Eſtate, and thoſe only that are ſubjected to 


the perſonal Obligation to pay. 34y, That not only the 50000 . 

Merks, wherewith the Eſtate was allowed to be charged, for 
Proviſions to younger Children in general throughout the 
whole Line of Succeſſion, but alſo the Annualrents thereof, or 
of ſuch Part as in Fact ſhould be charged upon the Eſtate, were 


to have a real Lien thereon, is not only conſequential of the 


Faculty and Power given to contract Debt, and to burden and 
affect the Eſtate to that Extent, for Proviſions to the younger 

Children, which would have been highly abſurd, if the Credi- 

tor who lent the Money, or the Children whoſe Proviſions 


were to be thus aſcertained, were not to have the like Securi- 
ty for the Annualrent as for the principal Sum. But it will be 


further obvious from that other Clauſe, whereby Sir John, and 
the ſeveral Heirs of Entail were impowered to give L iferent- 


proviſions to their Wives, not exceeding the fourth Part of 
the free Rent, diſcompeing the Annualrents of the Chil- 


 drens Portions, and other Sums wherewith ſaid Lands 


ſhall be, and are by thir Preſents allowed to be burdened 


manifeſtly ſuppoſing, that the Annualrents of the Childrens | 


Proviſions were to be in pari caſu with the principal Sum 
itſelf, and equally to burden the tailzied Eftate. 4rhly. But 


that a Diſtinction was thereby made between the general Faculty 
and Power to contract Debt, and burden the Eſtate for Pro- 
viſions to younger Children, and the ſpecial Burden impoſed 
for the Portions of the Daughters of that Marriage; that quoad 


the 


' 


the firſt, no Adjudications deduced upon theſe were ever to 
expire, but to be ſtill redeemable upon Payment of the principal 
Sum and Annualrents; whereas with reſpect to the Portions 

of the Daughters of that Marriage, and the Proviſions to the 
Lady, theſe were to be conſidered in every Reſpect upon the 

ſame Footing as if no Tailzie had been contained in that Mar- | 
riage-contract, bur a ſimple Proviſion of Succeſſion. © | 5 3) 7 4 


Your Lordſhips have had Occaſion to know, that, as there 
was no Iſſue male of this Marriage, nor any Proſpect of ſuch, _ | 
and but one only Daughter, whoſe Portion was thereby aſcer- ; | 
tained to be 30000 Merks, bearing Intereſt from her Age of ſix- KA 
teen, or Marriage, and as ſuch having a real Lien upon that Eftate | 11 
appropriated to be the Fund of Payment; and as it was optional 
for Sir John, in conſequence of his reſerved Faculty and Power to 
add thereto the further Sum of 20000 Merks, in order to exhauſt 
the whole 50000 Merks, wherewith he and every Heir of En- 
tail was intitled to charge the Eſtare for Proviſions to younger 
Children. It appeared to Sir Johs to be expedient and juſt, : 
all Circumſtances conſidered, and the inadvertent Excluſion of ' : 
his own Daughter from her natural Right of Succeſſion, 'by 
the Preference given to his Siſter and her Iſſue, ro exerce his 
reſerved Faculty and Power in fayours' of his ſaid Daughter, and 
which was the more rational, as he had then in view of diſpoſ- 
ing of her in Marriage much to his Satis faction, to the then Ma- 
ſter of Cathcarr. a ,, 5 
Accordingly, by Marriage- articles of this Date, between 15 & 28 
Charles Maſter of Catheart, and Mrs. Marion Schaw, the _— 

only Daughter of the aforeſaid Marriage, Sir John Schaw, 7 © 

the Father of the young Lady, bound and obliged himſelf, 

and his Heirs of Tailzie ſucceeding to him in the Eſtate of 
Greenock, to content and pay to the ſaid Charles: Maſter of 

Cathcart the Sum of 50,000 Merks of Tocher with his ſaid 

Daughter, within Year and Day after Solemnization of the” 3G 8 
Marriage, with Intereſt from the Marriage. Fr Og 0 FE: 
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"MLS D BFA 


of Cathcart; the fir 


Sir Jabs and his Heirs of Tailzie in 
* ſaid Sums, a Procuratory of Reſignation and Precept 
of Saſi 


— 


e . 
And in Implement of the faid, Marriage articles, Sir Jahn 
Schau, of this ee three heritable Bonds to the Maſter 

ſt for 30,000 Merks, bearing to be in Imple-: 


— 


* 


ment ofthe Obligation upon Sir Fabw-and his Heirs of Tailzie by 


the Marriage · contract 3700, to pay that Sum to an on Daugh- 
ter; the ſecond. Baud for 27, 00 Merks z the third for 3000 


COLE 


Merks: Theſe two laſt bearing to be in Rxereiſe of the Faculty 


and Power reſerved to Sir Jahn in the afoteſaid Marriage con- 


tract, to contract 59,000 Merks of Debt, and therewith to affect 
and burden the tailzied Eſtate, for providing Daughters or young- 
er Children; all theſe Sums payable at , hit ſundam 1719, 
with Intereſt from the 29th March 1718, (the Nate of the 
Marriage) each of theſe Bonds containing an Obligment upon 

ir the Eſtate of 'Greenock, 
ne for infeſting in an Aunualrent correſponding to ſaid 
Sums, upliftable out of the Eſtate of Gregnocł and an Ob- 


- ligation upon the Heirs of Tailzie ſueceeding to the {aid E- 
ſtate, to relieve, Sir Jahu's other Heirs and Succeſſors thereof. 


As no Payment had been made. to Account of theſe, Bonds, 


either Principal or Annualrents, during Sir John's Lifetime, 


the chief Point in Diſpute between the now contending Par- 
ties was, To what Extent theſe Bonds would be ſuſtained, as 
an effectual Charge againſt the Eſtate, of Greenocſt? It was 


leaded for the now Reſpondent, that the whole 50, ooo 
Merks, and bygone Annualrents, had a real Lien upon that 


Eſtate, and were an effectual Burden upon the Heirs ſucceed» 
ing thereto; who were primarly liable therefor, and could 
have no Relief againſt Sir Fohu s other Heirs ſucceeding to a- 

ny ſeparate Eſtate which belonged to him; and this the Re- 


ſpondent endeavoured to maintain from the ſeyeral Clauſes in 


the e eee 1700, as above recited, and Bonds gran- 


The Petitioner was pleal ed to admit, that the So, ooo Merks 


was a proper Burden upon the tailzied Eſtate; and that * 


— 


255 F 


mt be ad no- Cluitn ae e nen ke infiſtad, tate che 


_ aforeſaid "reſerved Faculty gave uo Power to burden the 50 


ziedd Eſtate pu cujU⁊. zum ne. with iy Suin bey bod t 


Fo, ooo Merks ; that it was incumbent upon Sir John, during 


his Poſſeſſton, to have paid the current Annualrents, 1 


the 30.000 Merks, which was the Portion certain of thEDavgh- 
ter of that Marriage, and of the 20,000 Merks, which Sir 


John in Execciſe of his reſerved Faculty thought proper v0: | 


juntarily to grant, as an Addition to the Daughter's, Portion; 
and therefore, that the Reſpotident, who had fucceeded to Sit 
John in a ſeparate Eſtate, was bound to relieve him the Heir 


of Entail of tlieſe Anmualrents- Vour Lordffiips* tected a 


middle Courſe between theſe two Extremes, by Interlöcutor 


toth Anpuft 1754, and thereby in Subſtance found, © That 
the Purſuer Is not intitled to any Relief againſt the Defender, 
as Heir of Line, of the Annualrents of the 30,000 Merks, 
* contained in the heritable Bond granted in Implement of the 
Obligation in the Marriage- contract, ro pay that Sum to the 
© only Daughter of the Marriage; but foung, that the Purſuer 


is intitled to Relief againſf the Defender, as Heir of Line 


_ © aforeſaid; of the Annnalrents,of the other two Bonds, the 
one for 17. ooo, the other for 3000 Merks, incurred during 

the Life of Sir ohn Schaw; and therefare found the Pur- 
ter liabſe in Payment of © the aforeſaid principal Sum of 
Fo, oοο Merks. and Annualrent of the 30,009 Merks, from 


.- ” 


«| Merks ſince Sir Joh Schaw's Death ; and likewiſe of the 
Sum of 3000 Merks of Penalty, contained in the Bond for 
et. A180 V ee . 011 not ename enn 
30, 000 erks. 4% ed ine Arr tc 11 / TT. 
The Importance of this Queſtion has leck bark Parties to 
ſabmit the Point to your Lordffiips Review, The no Re- 


the 29th Mareh 1758, and Annualrent of the other 20,000 


#400 05 g 


ondent has reclaimed againſt ſüch Part thereof as finds him 


liable in Relief of the Annualtetirs of the 30, ooo Merks that 


Were incurred during Sir 402 Sthaw's Lifetime; and as in 
that reclaiming Petition, the whole Argument upon the Queſti- 


. 


— 


Pa 


improper upon this Occaſion to repeat t 


& 


on of Relief is very diſtinctiy and fully ſtated, it would be 
be available to. procure an Alteration of that Part of the Inter- 
locutor which ſuſtains Relief for the Annualrents of the 2000Q 


7 


Merks, they muſt at leaſt be equally conducive to confirm 


the other Branch of that ſame Interlocutor which denies Relief 


for the Annualrents of the 30,000 Merks. But as the Petiti- 


oner has thought proper likewiſe to reclaim touching the An- 


nualrents of the 30,000 Merks, and which is allowed to be an- 


ſwered, the Reſpondent ſhall endeayour in very few Words, 


to maintain the Juſtice of what your Lordſhips have ſo found; 
referring to his reclaiming Petition, for illuſtration. of the Ar? 
And in the Entry it may be proper to obſerve, that that 


% 


Relief which the Law gives between Heirs and Executors, 

does not apply to the preſent Caſe: Nor are there here fer- 
mini habiles. for a Queſtion of that kind. Sir John's perſo · 

* * I ks C . e 
val Debts being much more than ſufficient to exhauſt his perſo- 


* 1 Co 7 * 


nal Eſtate, Tbe Diviſion of a Succeſſion into Heritage and 


* D 


of the Debis. Thoſe that are perſonal, or properly movyea - 
Perlonal. 01 bange YA moxea 


able, are made a Burden upon the Executry ; t 


beginning with the Heir of Line, or Heir general, and ſo in 
V Order, diſcuſſing the one, before he can have Acceſs to 
the other N . 3 „ ET „ri NN grin 


But this general Rule in the Caſe of Heirs. admits of the 
following Exceptions; irt That if the Bond or other Obli- 


gation, which is the Ground of Action, lays the Burden of that 
Obligation upon a particular Heir primo loco, or if the Debt 
is really ſeeured upon an Eſtate limited to a particular Heir; 
28 for Inſtance, to the Heir- male or Heir of Proviſion, that 
Heir and his Eſtate is primarily liable for Payment and Per- 
formance of that Obligation, or, if ic ſhall be ſuppoſed that 
the Creditor could have immediate Acceſs againſt the other 


Heirs, they would in ſuch Caſe be intitled to Relief againſt 
that Heir or his Eſtate that was made primarily liable by the 


Bond Or other Security. Ei 


I * 2 
EU inna 412 


| Theſe the Reſpondent is adviſed are Principles which cannot 


be conteſted, - but as theſe Regulations by the Act of the Law 
do only take Place in the Succeſſion 4b1inteftato, & ex pre. 


fſumpta voluntutr defuncti, where” nothing tothe contrary 


appears, the Juſtice of the Law has left it optional for every 


Froprietor to regulate his Succeſſion among the different Heirs, 
andithe Burdens affecting the ſame in ſuch Manner as he thinks 


proper; as he may burden his Executry with the Pxyment of 
all his heretable Debts, ſo he may burden his Heir With Relief 


to his Executor of all his perſonal Debts. He may oblige his 
Heir: male and of Proviſion in relief to the Heir of Line; and 


on the other Hand. he may oblige his Heir of Line to relieve 


the Heir of Entail even of ſuch; Debts and! Incumberances/as! 


have a real Lien upon the Eſtate, pio vided to the Heir-male: In 


a Word, he is at abſolute Liberty to cut and carve in tchoſe Mat- 
ters at Pleaſure amongſt his different Heirs, and they muſt take 
the Eſtate as he gives it, or repudiate it altogetheer rr 


Aud as a Conſequence of the Premiſſes, if he obliges any par“ 
ticular Heir, or burdens: any particular Eſtate with the Pays: 


ment of this or the other Debt, ſuch: Heir and ſack Eſtate can 


have 


— 


Hees 


have a other. Heirs, id thecbiheeBitaiges | 
it becomes cheir an Mebt, as much asl the y hd granted their 


_ own Obligation for ir. 
lf Sir John had Power ſo to- regulate Natters amongſt kis 


Eſtate to the perſoual Obligation to pay the 30000 NMferks/ 
and ee thereof. but has given thoſel a real Socurit 


Subject rim loco. ot by: the: Heir of Entail ſucceeding; cherero 4 
on was ſo anxiouſly made in a Marriage: cuntract, whereby Sin 


ofchis oπ]n Bad. to:cellateral Heirs : maleln and even to collare- 


5 30000 Merks: aſcortained for the Portion of an any Daughter 
was the: Price or Conſideration given to eur eee 
ration for her Exelnſien: which Price i 
 ſhonld-be paid: by theſe Heirs; Who were to reap: tho Bayefiroff 
that Hetluſion, and out 'of chat Eſtate: from which! choDavghres 


And whem te thisiv ade. that the Dugheeseef the Mar- 


| titled: ce ſuegeed to him in any ſeparate Eftate, this auicus 
Proviſion, chiliging the Heir-male! ſuccerding ro the Eſtate of 
* Greeuockito: pay; e Daughters Portion, and making that E- 


ties, that the Daughter of the Marriage 
al Charge e againſt chat Eſtate for Payment of her $0,066! Merks, 
aud Anhtudlrents:chereafi;viand rhat che Heir of Talkie: fuer - 
F has! Eſtate: ſhould/ haye- a: apainſt: 
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own, Heirs,: he has done it moſt effectually, in fo far as he 
has not only ſubjected his, Hleits of Failzie ſueteeding in that 


the tailaied Eſtate, and has declared that Eſtate to be tie 
Fund of Payment, which. as it denotes the Anxiery of Parties, 
that this Proviſion to the only Daughter, ſhouldl in all Events, 
bea Burden upon the tailzied Eſtate. and payable out of tha 


ſo it is a Circumſtance of ſome Sonſidera tion, that riũs Pro viſi- 
Jahn was limiting chis Eflatb of Greenork; Hallitig Hfte male 


- and their Iſſue, im Exchiſioni oß Sit Fobn's"own 
þ Heirs':; Under theſe Circumſtances. the 


ur juſt aud natural 


was fo enoluded. \ eWoQ ipoheg. tid lie lo n ef 01 
behoved ta be Sit Fobyw's' Heirs of Line, and as ſuch in- 


ſtate; the Fund of Payment, it was obvioufly-inthe View of Par- 
ſhould have an effectu- 


the 


— 
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* 


the Daughter, under Pretence of her paying ſucceeded to Sir 
John in any ſeparate Eſtate, * This is confeſſedly the Caſe with 
reſpect to the principal Sum; and it does not occur what 
Ground there is for diſtinguiſhing between it and the Annual- 
rents; both are contained in one and the ſame Obligation, and 
have one and the ſame Security. The tailzied Eſtate is in ter- 
minis declared to be the Fund of Payment. 
And therefore it is begging the Queſtion to conſider Sir Jobn 
' Schaw as a Truſtee or Fiduciary Heir, who was bound to tran- 
ſmit the Eſtate to the Heirs of Entail, tantum & tale as it ſtood 
when'he himſelf impoſed the Entail, or as under an implied O- 


bligation ex natura fide commiſſi to pay the current Aunual- 


rents of the 30000 Merks during his Incumbency. 


It has been already faid, and the'Reſpondent hopes with 
ſome Reaſon, that as Sir John was unlimited Fiar before he en- 


tered into this Marriage- contract, tho“ by his voluntary Act 


. x 


and Deed he thereby eſtabliſhed an indefeaſible Order of Suc- 
ceſſion, fand put himfelf under certain Limitations and Re- 
ſtraints; yet as he did not diveſt himſelf of the Fee, he 


27 
> 


remained abſolute and unlimited Proprietor in every Reſ- 


pect, excepting in ſo far as he thereby limited himſelf; aud 


as he brought himſelf under no Obligation in favours of 


his Heits of Entail, to indemnify or relieye them of the 
current Annualrents of the 30000 Merks after it ſhould be- 
come due, it is begging of the Queſtion to ſuppoſe, that ſuch 
Obligation is implied. The Grant of the Eſtate to theſe col- 
lateral Heirs was a Free-will Offering of Sir John's, which he 
was at Liberty to qualify as he thought proper; and it would 


be highly unjuſt by Implication to impoſe any Fetters upon 
him, Bond what he had expreſly ſubje&ed himſelf to. i 
And to illuſtrate the Abſurdity of this Argument, when ap- 


plied to the Caſe in Hand, your Lordſhips will. conſider, that 


tho' the Portion of the only Daughter of this Marriage was 


aſcertained to be 30000 Merks, with Annualrent from her 


Age of ſixteen, or Marriage, yet as it could not with Certaintj 
appear ſo long as the Marriage ſubſiſted, whether an Heir -male 
io FSA . | D : ; ha of 


* 
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rents upon his Daughter's Portion, which/proba 
| be acclaimable during his Life. 


anſweriug the Aunualrents of the D 


ficient to anſwer theſe. is was 25 4 
ral Heirs were not bound ro ſu 


4 
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of the Matriage might not yet exiſt, #6 Dagber 5 1 


behoved to be in Suſpenſe until the Diſſolution of the Marri- 


| woe, at leaſt, until re ſhould be an abſolute Certainty that 


ere could be no Iſſue· male thereof, though when the Con- 
dition took place the Portion drew back to that Peried from 
which it was provided to carry Annualrent. This Point is 
not diſputed; and the Reſpondent conſiders it to be a neceſſa- 
* Conſequence thereof. The it.could not poſſibly be in the 
iew of Parties that the Annualrents of the Daughters Por- 


tion not then exigible, and which poſſibly might never be 


due, were to be an annual Burden upon che Rents during Sir 
John's Life and the ſtanding of that Marriage. He could 
not pay theſe when there was no Creditor to receive them. 
and it will never be preſumed to have been the Meaning of 
Parties that he was annually to ſtock up ſuch a Sum out of 
the current Rents. to anſwer a contingent Clain of Annual - 


7 might not 


And traly upon the Plan of rhis en 160 Petitioner 
mut maintain that from the Moment a Daughter attained the 


Age of fixteen, Acttion was 7 erent at the Inſtance of 
the collateral Heirs, againſt. Sir Je Go to 1 and. ſet 
that E 


apart ſuch an annual Sum out "of f the R 55 nts of 


{lar 1 ii 
ter 8 den ef Jo 5 . 


the ſame ſhould thereafter become due. OM atter of 17 
certainty whether Sir Joh mi 1 lags a fe ue 180 1 ſu 
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be nr 
” 1 Tal 
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on againſt Sir 70h 


I 
ritled to Relief out of Sir 7 
have been equally intitled to an 


ſelf, rem intatfam. {ervare, and 1 not X to Pa the e annu- . 


alrents of the Daughter” s Portion from the me it became ex- 
igible, but alſo ro 115 par ſo.much annually. of the Rents of 
The Eſtate, 0000 mig! ht corrle onded to nd 49 1950 ip caſe 
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Kind Woüldd be u INE + In artended with the great- 
eſt Abſurdities, and fatnifh'a Handle to remoter Heirs of En- 
rail to give perpetual Diſquiet to the Heir in Poſſeſſion. And 
therefore the Reſpondent does with Reaſon contend, that this 
ſinngle Conſideraion, vis: that the Annualrents of the 300 
Merks were not exigible during Sir Job's Life, When it 


would only wich Certainty appear” chat there would be no 
Heir male of the Marriage, is real Evidence that it could not 
be in the View of Parties that he ſhould be bound out of the 


current Rents of the Eſtate to pay the Annnalrents of the 


50,0805 Merks when” ſuch Aunualtents: were oy due or ac- 


claimable during his Liſe r bob ge? 
If Sir Ty cha had only een 2 Liferehter: of this Eſtate. 


and conſequently liable to pay the current Annualtents of all 


Debts that affected the ſame, it is greatly doubted. whether 
5 oy nnualrents*of the 36,060 Merks, which was; at beſt hut 
ditional arid 'untertain, Debt during the ſtauding of tlie 
Marriat could upbn the Exiſtence” of the Condition. by o- 
 peratin ##*r0,” have founded this Claim of Relief againſt Sir 


Adin: Aebi were during” his Poſſeſſion: And if this Would 
toy ve bebt A gbod Defehto againſt che" Claim of Relief, 
Suppoſixion * 
ic lt ſütely operate wien double Force. where his Poſſeſſion 
Was in Virtud of bis antevedent and undoubted Title of. Pro- 
4965 DIR DoBtet] 3653 15hay cite i n 15 2 | 
"= Aud then to all theſsis added that other Clauls ia che Mar- 
rlage · couttact above recited; wich deblares, that this preſent 
1 and Irritaticies thereof, ſhall be noways prejudicial to 
5 Execution competent upon this Coptract. in ſo far as the 
555 is conceived in Favours of the ſdid Mrs. Margaret Dal. 


Yymple, and the Daughters of the Marreage, failing of Heirs- 


wile theteof, it is clear: as San nine, der che Tailzie, and e- 


"ay 


Fobn himſelf:-- or his Heirs, in any feparate Eſtate. It is 
wht: bee would be good, that the fractut of the 


Liferen t eie by e 8 vonfenpe;, andre oo 


upon 
Sit Fohw's d but L. iferemter of that Eſtacs, | 


fe n, 
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in every {Queſtion relative to! the Daughter's. Portion of 
130,000” Merks. She was to be at liberty to agjudge the E- 
| Nate; that Adjudication, if ſuffered, to expire, was to be ef. 
fectual to carry: off the Propetty ot the. Eſtate; The Sum of 


Proviſo did only reſpect the Intereſt of che Lady and the 55 


 Falleſt Manner, for Security or Payment of their Proviſions, 


Jchbatos other Heirs ; the contrary of this has been alrea 


ly upon the ſuppoſed implied Obligation, -arifing from the Na. 
ture of a Fee- tail, as obliging the. Heir in Po eſſion to ke 


de equally good, that by that very Deed which, impoſed the 


Eutall, this Sum of 30,060, Merks, and Annualrents thereof 
were made a real Burden upon the. Eſtate; and 


and Annualrents; at leaſt were primarly liable therefor ; The 


Jobn, whether to pay theſe Annualrents, or to leave them in 


Relief againſt him or his other Heirs. But the Reſpondent 


(686) ) 
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very;Clauſe: thetein;contained, was to be held pro non /cripta; 


allwhich was, that the Tailzia as to be totally; laid our. of 
the Caſb, in every Queſtion gelating to the. HDaughter's Por- 
tion, and the Eſtate Was to be conſidered as a Fee, fimple, li- 
mited to particular Heirs, without apy. prohibitive, - irritant, 
'and reſolutive Clauſes. q i {02-5 636.04 e423 10: nn 
And therefore:it-is no god Anſwer to ſay, that the aboxe 


Daughters; 'q#oad their Right of affecting the Eſtate in the 


but was not meant to prejudge the Claim of Relief which the 
Heir of Entail in this Eſtate might have againſt Sir Join 8 

5 ; 2 A 0 en 
ſtabliſhed; and as the Petitioner reſts this Claim of Relief ſing- 


down the current Annualtents of the Debts, the Anſwer muſt. 


the Heirs, 9: 
Entail taken bound to pay the ſame; ſo that they only did 
repreſent Sir Jobs in the Obligation to pay both principal Sum 


Eſtate was given to them under that Burden, and the Eutail 
was to be held pro non ſcripta, fo far as concerned the Pro- 
viſions to the Lady and the Daughters of the us ; and 
as a Conſequence of the Premiſſes, it was optional for Sir 


whole or in part a Burden upon the talzied Lands, . without 


bas already ſaid, and will not repeat, that theſe Annualrents 
ho i . e were 


— 1 


„ 9 | (car 5 
were neither dur exigible / nor payabie during Sit Fobn's Life; 
fo that he cbuld: noti pontryveen any implieck Obligation, by 


— 
2 


not pay ing the ame: A Yen en heit tos d nity 
e Tbe Petitioner takes agony Doubt ſuggeſted by one of 
your Lordſhips, whether Sir John conld in any Shape im- 
1 er Burdenupon this: Eſtate than the: S, o MMerks, 
and therefore inſifts chat the 30, oo Merks and Annfalrencs) 
muſt impute to exhauſt the reſerved Faculty; ànd confequett-? 
ly that he as Heir of Entail in this Eſtate; can be no further 
liable than for 50,000 Merks and Annualrents thereof ſince Sir 
r Ools ry barthomes mug logis 
But as the Generality of your Lordſhips! were not at all 
moved with this Difſiculty: It proceeds upon this Suppoſiti- 
on; which can with no Reaſon be maintained, and Which is 
already obviated; vis. That the Faculty or Power reſerved to 
Sir John, and the Heirs of Entail, of charging the Eſtate with 
50;000:Merks. for Proviſion to the younger Children gave no 
Power to burden the Eſtate with the Annualrents of that 
Sum, à Conſtruction manifeſtly repugnant to every Clauſe im 
the Settlement; to that Clauſe which ſuppoſing / Adjudications - - 4 
5 to be led for the Childrens Port ions to the full Amount of the Hf? £41 
. $0009;Merks,:; declares theſe Adjudications to be forever re- | 
deemable upon Payment of the principal Sum and Annual- 
rents, and to that other! Clauſe wilich impowers Sir Jahn and 
the Heirs of Entail to give Jointures to Wives. not exceeding 
a fourth of the free Rent, diſcounting inter alia the Annual- 
rents of the Childrens Proviſions. - Nor is it poſſible to con: 
ſtrue the Clauſe in this: limited Senſe, without doing Violence; 
both to the Words and Intention- The Children were tobe Ha 5; 
intitled to Proviſions at ſuch Age, or upon ſuch Events, as 
they might have Occaſion for them. A Child's: Proviſion not 
bearing Annualrent is a Novelty; arid becauſe it was fore - 
ſeen that. the: Cireumſtances of the Family migbt require to 
borrow. Money for anſwering theſe Proviſions, Sir John and 
5 Heirs of Enrail: ee ee contract, Debt ain ">: 1 
Uo: ̃ ˙ | e 1 F TR $5 0907" NP ; — 
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with. which, in che Nature: of 


favoutrs of the Daughter of chat ſecond Marria 


((-a8) 
Exterit;” for the above Putpoſes: de 7] 


the Debts ſo contraſted muſt carry Ae as it —.— 


be abſurd to imagine that any third we: d lend this 


upon That Clauſe "af ihe 
| Contract which declares that the 30,000 Merks which the 


Money without Annhualrenr. 
Aud as to the Argument founded 


Father and Son became obliged ro pay to an only Daughter 


excluded, ſhould pro tanto exhauſt the Faculty, it is obvious N 


that the Clauſe can have no other Meaning, but that the prin- 
cipal Sum contained in the Obligation, ſhould pro tanto ed 


Hauſt the principal Sum in che Faculty, but can with no W a 


ety be interpreted ſo as to make the Annualrents of the 30, ooo 


Merks impute in Extinction of the principal Sum which Sir 


Jobn had Power to contrast in virtue ot wad raſerved Fa- 
— 


It bed difpnred hat Sir Jobs, upon bis PI VOIR 


Marriage had Power to burden the Eſtate, not only with the 
principal Sum of 30. ooo Merks/ in Impliment of the Obliga- 


tion, but alſo with the principal Sum of 20,000 Merks more 


in virtue of the reſerved Faculty, and as the neceſtary Conſe- 
quence of burdening the Eſtate with theſe two. Capitals. was 


to make both bear Annualrent, it would be inconſiſtent to 


plead that the Annualrent of ey one Proviſion ROWS <xhauſt 
the Capital of the other. 


In order to illuſtrate chis der it * ſuppoſedrharSirFobs had 

| budened: the Eſtate with no more than 30.000 Merks in fa- 
vours . of the Lady Cathrart, with the A nnualrent thereof, from 
the Time / of her Marriage, and chat he had thereafter entred 


into a ſecond Marriage, it will not be diſputed that Sir Fobs 
would have had Power in virtue of the Faculty, to have bur- 
dened the Eſtate with the remaining Sum of 20.000 Merks in 
ige: Nor will it 


bo pretended that che Anuualrents due on the former Bond of 
$0,000 STII have -exhunſied- he! "Favulty 5 and 8 
XA - | a __ would 


8 
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Ws ee b the-'Proviſiens. hacl/ been ry = EE 
_ Gavours/of Daughters: of different Marriages. the ſame Rule 2.413 
muſt hold in the preſent Caſe, tho both Proviſions are 
granted to Sir John's only Daughter, in wheſe Favours he had | 
Power to burden the Eſtate wich che principal Sum of - 20,000 
Merks, over and above rhe principal Sum of go. Merks ; 
which he was obliged to pay to her, with Andualrent-from 
the: Time of her Majotity: or Marriage. in eee of her 
deing excluded from the Succeſſion. 5 
. Under this Article the Petitioner further m lains af Þ | 
| much of your Lordſhips Interlocutor above recited, as decerns 
for the 3000 Merks of: Penalty cantained an the Bagd of 
30,000 Merks,',which, ſays the Petitioner, the: is;-paſitive! was 
_ mentioned in the Debate. nor by your L ordſhips at advir 
he — the Interlocutor in this Particular to be ſo 
== y worded, as ro admit of a Poubt whether he is 
not 2 rr decerned for the Annualrents af that Henalty z 
and therefore inſiſts that theſe Words ſhould be lefratrely out, 
as wg has hitherto adcecntnede for ofubje@ing vim to vids | 
Pena : 
"The Reſpondent'for k Auer n that there ies b Du- 
biety in the wording of the Interlocutor, as can create a Doubt. 
winds there is any Decerniture for the; Antipalrents of this 
Penalty, none ſuch were demanded. nor ate they deereed. 
The Decerniture is in common Form for che Penalty itſel f; and 
che Reſpondent is adviſed, that as this Penalty is contained in 
the Bond of 30. 000 Merks, for which the Petitioner is found 
liable, the Decerniture for the Penalty behoved to ge of 
Courſe. and was Matter of mere Form: And it is unkaowa to 
the Reſpondent, that any Caſe did ever accur: where Conven- 
tional Penalty was not decerned for alongſt with the princi- 3 
pal Sum, and Annualrents in that Obligation, av hich contains 
the conventional Penalty: So that this + not be e bee 8 5 
of Litigation at the Bar, or of Argument amongſt your 
hips at adviſing; it is as much Matter d as = 
** Decern, for this obvious * that your Lordſhips 
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Charter 1685 in favours of the 
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ty or Power in ſome Reſpects ſimilar, but in others different; 


4685, there was no Limitation as to the Quantum of the 


06 oo z) 


Pa down'the 36/000 Merks, aud Annuatrents; the Re 
is e take his Money, and to paſs from the Penalty; but 
as Occa 


Reaſoris of Reduction of the Feu- right of the Town of Gree- >< 
BUCK 28 0057351 950G83 101303723] ͤ;ö;4 dove. | 
As to Which, |: Moreno 11; will recolle@, c that by the 
; late Sir .Fohn/Schaw's Father, 
there was a Power reſerved to the Grandfather; fuctendi et 
concedendi'feudifirmas domorum, tenementorum,” etiamque 
Hortorum infra urbem de Greenoc. From which it would ap- 
Pear, tat atithis Period. Sir John the Grandfather, in grant- . 
ing that Charter, carried his Views no further; but as Occaſion 
chould offer of feuing out the Dwelling-houſes, and other Te- 
nements in that Village, with the Gardens thereto belonging. 
Thus far only he feſer ved to himſelf the Power of feuing; and. 
Which Reſervation was neceſſary, even to that limited Extent; 
becauſe by the Charter 1685 the Fee was veſted in his Son. 
But as this could not habe obſtructed/ the Son, who was li- 
mited Fiar, from feuing out any Part of the whole Eſtate; ſo 
by the Charter 1686, in favours of the late Sir John, a Facul- 


was reſerved to Sir oha the Father, in theſe Words, Ne ſer- 
Van plenam poteſtatem et libertatem ditto: Foaunt Schaw, 
domes ſeu ædifſicia in Eneenoch iu fudo demittere, dummo- 
do cadem uon reddent minus annuatim nomine feudefirme, 
quam unam marc am propten lie Fall. terræ ædiſicats | ef 
Tres ſolidos et quatuor denarios monetæ dcotiæ, propter u- 
nam uamgue lie full. terræ nus wiificar: ': By the Charter 


leo. won zn nos evoivdo eid7 201 urns Whib Babb 
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Tea. dinyty tbut by the] CHatten 1686. this: Limitation; was im- 
pnſecl that the Ferrier adißcat ſhouid na one Merk of Feu : 
duty for each Full. and the urna uemeuiſcut thiees Shillings 
aud four Pence Scots per Fall. But as theſe: reſerved; Powers 
and Limitatiois were temporary and perſonal to the Liferen?n᷑ 
ters. they ceaſed withthem; andthe late Sir John before he en- 
tered into his Marriage · contract 1700,/, was at full Freedom t 5 
have feued out the whole! Eſtate. or any Far thereof, in fach 
Terms as he thought proper. , eclerel 
At this Period the alk of the Village of Ggeenock conſiſt- 
ed of a Number of pitiful mean Houſes, Office-houſes and 
Yards; which yielded a very inconſiderable Rent, attended 
with a very: great annual Expence; and as it occurred to the 
late Sir John Schaw, when he came to make bis final Settle- 
ment in yo, upon Occaſion of his Marriage, that the gene- 
fal Prohibition to which he voluntarily ſubjected himſelf de 
non alienando. ought to be limited. fo as to reſerve. full and : 
armple Power, both to him and the Heirs of Entail in their Or- 
der. to grant Feus of any Part of the Eſtate under proper Re- 
ganlations; This was accordingly done by the following Clauſe; 
F Reſerving! always, notwithſtanding of the Premiſſes, full 
Power aud Liberty to the ſaid; Sir John Schaw, and, after 
his Deatb. to Joha Schad his Son, and the Heirs of Tailzie 
and Proviſion above: ſpeciſied. 0 grant Heus or loug Tacks, 
jr ſuch pate as they: ſhall think fit of any Part or Porti- 
* 
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an of the ſuid Landi, the Feu or Tack- duty not being under P 
twenty Shilling; Scots for each Fall of Dwelling:houſes, and 
five Shilling Kors for each Fall of the Vards and Office- Fr., y 
© houſes.” In which. chere oceur theſe material Variations 
from the former reſetved Powers by the Charter 685 and 
1686 ff. that as theſe did only reſpect the Houſes, Tene- 
ments and Yards in villa de Ereenock. the Tailzie 1700 
carried the reſerved Power ſo much further, as to authoriſe the 
feuing any Part of the whole Eſtate, as an Exception from the 
general Prohibition to fell. 24%, That Power of feuing was 
„ 1 | „ a not. 


WW. 


Woe tha tele las ofilacait:' | 34 \Whereas by e R 
1686, the only Limitation in the Exerciſe bf thar reſerved | 
5 . Power, was, that the fern ædiſcat ſhould, pay a Feu-duty: | 
- - + _ _ of one Merk per Fall, and the terre non e thee Shil- . | 
| lings and four Pence; This Fea'dury was encreafed by the Tail = 
_ *  zie 2700 to 20 Shilling Scott; ſor each Ball of Dwelling: houf+ 
. bs _ five n Scat r for the Fall of Yards: ee 
TRAITS Hhoules. 55 ite 4-0-2 nee 
- Purſuant to is reſerved Pow er, the late Sir John a : 
from time to time, feued out ſome of the Houſes, Offices; 
and Yards' in the Town of iiGreenock, at the above men- Wn 
. „„ tioned Rates of 20%. for the Fall of Dwelling. honſes, and 5s 5 . 
F is for the Fall of Yards and Office houſes re corel; 
Bur as the propoſed Improvement of the Town of Green- 
ock made but flow Advances, as few Adventurers offered, who 
would build upon their own Charges; it occurred to Sir John, 
that the likelieſt Merhod to bring this Project to bear. would 
be to grant one general Feu of the Reſidue of his Property in 
that Village to one ſingle Perſon, who might thereby be en- 
couraged to lay out ſuch Sums, as were neceſſary for carrying 
5 this Scheme into Execution; and as he confidered' himſelf to 
be under no Reſtraint in this Reſpect, either in the Choice of 
the Perſon to whom he ſhould grant that Feu, or the Quan- 
tum of the Feu fo to be granted, deer be ept withi 
Rules preſcribed by tbe reſerved Faculty, viæ. of 205. fort 
Fall of Dwelling houſes, and 5 5. for the Fill of Office-bouſes 
| auguſt and Yards; fo Sir John, of this Date, granted a Feu of the 
719. Premiſſes in the above Terms to his Daughter the Lady Cath: 
cart, and her Heirs therein mentioned; and as by Means 
thereof a very conſiderable Addition was made to the Rent of 
5 the entailed Eſtate, Sir John de with no Reaſon appre- 
#4 9 bend, that his Power of granting this Feu would ever have 
g 15 beet 1 8 in e F the 1 88 ry 4 ee 
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be whole Ares occupied: by this 99 of Greenorl. 
La ; 


h compoſed: of, Dwelling-houſes, Offices and . rds, Amounting 
to 26 Acres, 2 Roods and 27 Falls, including 6 Acres, 3 


Roods, 3 1 Falls, and 14 Ells, Which had been antecedently 


feued our, and the High- ſtreet and Vennels, which extended 
to 1 Acre. 3 Roods, 29 Falls, and 22 Ells; x Acre, 1 Rood, 
34 Falls, and. 12 Ells of the remaining Property was occupied 


by Duelling- houſes, tho of the meaneſt Quality: And as moſt 
moſt of theſe Dwelling-houſes had their reſpective Office- 


houles,. the giv: e of Ground, or thereby, was. occu- 


pied by thele ; and what remained of the Property · ground was | 


divided into ſo many little Yards, as Acceſories to the diffe- 
rent Dwelling-hauſes. When this Feu came to be renewed: in 
the Year 1751, in Favours of the now Reſpondent; as Heir to 


bis Mother, containing a Novodamus, it became- neceſſary to 
diſtinguiſh the Boundaries of that Feu more accurately than 


had been done by the original Grant, leaving out the Streets 
Survey and Meaſurement of the Premiſſes, as then taken, 
4 135 J 12 VVV 57 eh J l „ | 


The whole Area was found to conſiſt of 26 1 27 _ 
From which being deducted the old Feus,  --'+ 
extending to 6 Acres. 3 Roods, 31 Falls. 
14 Ells, and the Streets and Vennels exten 
ding to 1 Acre, 3 Roods, 29 Falls, and a2: 

Ells; cheſe making in whole— .. 8 3 21 
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But of which 2 Acres, 3 Roods, and se 


Falls being neceſſary for the new Streets 


et eee ene eee ee 3711; 41115 er 
All that will remain with the Reſpondennn 
Houſes, Office-houſes and Yards, is 15 


* 


2 7 * 
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is, that this Power of Feuing was limited to the villa de 
 _ 'Greenock.” zaly. That at no Rate could it be thereby intended 


Im confideration of which,” heywys ah unmuall Feu duty of 
888 7, tos. 5 d. Which thereby becomes a conſtant, certain, im- 
proved Rent to the Heirs of this Entail. in lieu of the former 


precarious mean Rent, attended with a great annual Expence 


, 


in keeping up and repairing theſe old Fabrics. 
- And upon this State of the Caſe, the 1 Point for your 


Lordſhips Conſideration is, Whether Sir John. by granting 


this Feu; Ras exceeded the Powers reſerved to him by the En- 


rail itſelf. 


The Petitioner is pleaſed to ſay, that in his humble Ap- 


prehenſion. no more was thereby meaned but to impower the 


Heirs of Entail to feu the Houſes in the Town of Green. 

ock, with neceſſary Yards and 'Officehouſes* for the Improve- 

ment and Advancement of that Town, which was the great 
Object of Attention; that in order to attain this End, it 


was ſuppoſed to be a reaſonable and neceſſary Act of Ad- 
miniſtration to grant different Feus of ſuch ſmall Parcels of the 


aforeſaid Area, as different Perſons might have Oeccaſion for, 


who were willing upon their own Expence to build; a Dwell- 


 ing-houſe, with Office-houſes and Yards for their Reſidence 


and Accomodation; and therefore without diſputing, whether 
in the proper Conſtruction of this reſerved Power the ſame 
was confined to what was then built; or whether. upon build- 


ing other Houſes, with proper Yards and-Office-houſes' infa 


urbem de Greenock, theſe may not alſo be feued at the Rates 
appointed by the Tailzie. What he principally inſiſts upon 


7 


to juſtify one total Feu of the Bulk of this villa to one Perſon. 


who by ſubfeuing the ſame upon more advantageous Terms would 
be interpoſed between the Overlord and the Proprietor, and 


e vi great Part of the Profit which the Heir of Entail 
might have reaped if this Feu had not been granted. 
With reſpect to the firſt of thoſe, the Petitioner is not 


- conſiſtent with himſelf in the Conflrution: he now contends 


» 


. 
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for; for in his original Information! (f4/, 19.) his Words are: 


At the ſame Time, as the Clauſe is not reſtricted to the 


| © Town of Greenock, or its Neighbourhood, but reſpects @- 
y Part or Portion of ſui Lands, the Purſuer does not 


* conteſt that Sir John Schaw might have lawfully granted 


Feus or long Tacks. of ſo many Falls of Ground, a8 he 
© ſhould agree for with the reſpective Feuars or Tackſmen he 
_ 5 ſhould contract with, in order to the Erection of Dwelling- 


houſes, Vards or Office -houſes, and by Degrees to form - 


7 


Villages or Townſhips conſiſting of Fiſhers or Manufacturer 
upon any convenient Part of the Eſtate.” 


— 
* *% 


How the: Petitioner, will reconcile this Conceſſion in the 


outſetting of the Cauſe with the Argument he now uſes in this 
reclaiming Petition, is not ſo eaſy to conceive, - But however 
the Petitioner may extricate himſelf from this ContradiQtion, 
though the Reſpondent will readily admit that the villa de 
Greenock was principally. in view as the moſt proper Place 


3 for granting theſe Feus, by Reaſon of the Conveniency f 
the Harbour and other Advantages, it is impoſſible with any /- 


Colour of Reaſon to circumſcribe the reſerved Power within 
the Limits of that villa, when the Clauſe is ſo very ex- 

reſs as to reſerve Power of feuing any Part or Portion of 
the ſaid Lands. This was undoubtedly competen* to Sir 


ving reſerved to himſelf this Power, he was as much intitled 


mitation, that he ſhould feu at the Rate of ſo much per Fall 


of the Dwelling-houſes,” and ſo. much leſs per Fall of che Of. 


face houſes and Vards. 1 | 


And this Point being fixed, it will be Matter of Difficuly | 
to introduce any ſuch Condition as ſhould limit Sir obs in 


the quantum of the Feu to be granted. All that the Tailzie re- 


yu is, that the Dwelling-houles ſhould pay a Feu-duty of 20 


billings Scots per Fall, and the Office-houſes 5 5. Scots; 


and as it is not alledged that 17 John has counteracted this 


FP before he made the Tailzie, and in making thereof, 


to feu any Part of the Lands as formerly, with this ſingle Li- | 


* 


"4 EIT), __ 
Rule, he was in every other Reſpect at full Liberty to grant 
theſe Feus in greater or ſmaller ' Quantities, or upon ſuch 
Terms as he thought proper, it being juſtly deemed a ſuffici- 
| 5 ent Security to the Heir: of Entail, that no Feu ſhould' be 
. 424 granted either of Dwelling-houſes, Office-houſes' or Yards, 
+. but at the above Rates, whereby a great Addition of the =» 

Rent would accrew to the Heir 6f-Entail.” 5512 bl 
| And the Abſurdity of ſuch a Reſtriction will be obvious 
1 | from this ſingle Conſideration,” that ſuppoſing the whole to 
5 have been parcelled out in 50 different mall Feus, any one 
Perſon might the next Day purchaſe the whole, and ſubfeu the 


6 | Tame upon ſuch Terms as he thought proper: - And therefore 
| without further Argument upon this Point, which ſeems ſo 
| - | | extremely clear, it is hoped” your Lordſhips can have no Dif- 
© ftficulty in adhering to this Part of the Interlocuto . 
| : | For though the Petitioner an paſſant, throws out a Variety 
"SY of other Grievances relative to the Conſtitution of this Feu, 


ſuch as the Exemption from Thirlage of iavecta & illata, 
the Taxation of the Caſualities of Superiority, the Freedom of 
the Harbour, Privilege of Quarrying,- and others of the like 
Y Kind; yet as no particular Concluſion is drawn from theſe, the 
= | Reſpondent ſnhall only obſerve, that as the ſingle Limitation in 
| the reſerved Faculty, reſpeCted the Quantum of the Feu-du- 
ties; and as none of the Particulars hereby diſpenced with, 
are de efſentialibus feudi, Sir Fohn was at Liberty in every o- 
ther reſpect to grant theſe Feus in ſuch Form and Manner as 
; . Ee i dls rt 
And more particularly, as to the Exemption from Shore- 
dues, or Privilege of the Harbour, for Reparation of which, 
the Reſpondent was in fome Degree inſtrumental in procuring 
the late Act of Parliament, impoſing a Duty on the Pint of 
Ale brewed aud vended within the Liberties of the Town, as 
the ſole Inducement of feuing out the villa de Greenock was 
to promote the Trade of that Place, it was juſt and reaſon- 
able, for an Encouragement to Strangers, and others willing to 
lay out their Money in building there, that they ſhould have the 
1 1 8 Free. 
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ation of this Brae, that it is adjacent to ſome of the Yards on 


«. 


j \ 
4 
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Freedom of the Harbour, or an'Exemiprion from Duties, which 


is no Alienation of the Harbout irſelf, ne more thah an Ex- 
emption from Thirlage, would be aw Alienation ofthe Mill. 


And the Reſpondent cannot help ſay ing, it is going very near 


to Work, when, Trifles, ſuchas theſe; are complained off as 
the high Feu · duty which neceſſarily muſt be paid for every 
Fall, is a full Recompence for albtheſe trivial Cunvenien- 
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formed, that the whole * thirſed uoad 
graua creſcentia that the Reſpondent remains thirled in rheſe 


very Terms. and that the Exeinption granted is only of inv 


Andi it is ſtill with leſs Reaſon thartho Petitisner complains 
of the Immunity from Thirlage, when your Lordſhips are iu- 


& illatal which is improperly® chæbacteriſed an Exemption; 


where there was no ſuch antecedent Aſtrictiom :p 


-* The Petitioner proceeds to impugn that Part of your Lord- 
ſhips Interlocutor, which repells the Reaſon of Reduction of 
the Feu- right 1751, of that Part of the Brheadjhcent th ſome 


of the Yards:on the South Side of the Town of Grłenocł. 
and Piece of Flat Ground on the Top of the ſaſd Brae. 
containing in whole 3 Acres, 1 Rood, 33 Falls, and 18 


* 


25 


Ells.“ And the whole of the Argument ſeëms to reſolve in 
this, that this ſmall Piece of Ground, is in Effect Part of the 


Policy, being at no great Diſtance from the Mauſſon- houſe, 


and within Sight thereof; and therefore ſhoulſd not be under 
ſtood to have been intended to he comprehended under theſe 


general Words. Reſerving Power f0 F. eu out any Par r r 


: Portion f ib ſuid Landlꝓ.. 5 
The Anſwer to which in point of Law, need not be re- 
peated, vg. That the unlimited Power to feu any Part or 
Portion of ſaid Lands; muſt reach every Part or Portion, ui 
omme dicit nihil excipit; In Fact it is not true that this 


hibited when this Judgment was. given; and therefore the 
Interlocutor very properly takes notice in deſcribing the Situ- 


= 


Spot of Ground is any Part of the Policy about the Houle, of 
which your Lordſhips were fully ſatisſied, from the Plan ex- 
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ho South: Bide os ares 1 is at leaſt ix 
Times ss far fram the Manſion:-houſe as the Town of Gree- 
noc eo bens Mie Trees: ede grawing, wete planted by Sir 


Jom him Vears ago. and the Petitioner knows 
well that it is are for the Stance 49 the Church ovine | 
| be built. Bis 1 6 118 775 ls ['# 1280 11311. N -Y 3 air $54 

And chere the Periione 1! again runs. counter to the whole of 


his former Argument. He had hitherto ſuppoſed the aggram 


dizitg the Town:of Greeadch, to be what was principally in 


view by the reſeryed Faculty to feu; he admitted that Faculty 


was has conſined to the: Villa of Greenock only; and if that 
is ſo, what could be more conſonant to this original Purpoſe of 

exteoding the uila de: Greenoek; than thatichis ſmall _ 
Ground, Id contiguaus theteto, imighe be granted in feu. 
IT ̃Y he laſt Branch of this Interlocurar; which the — 


e guns. reſpects the Tack of the weſter :Barony of Green- 
ock, from ihe Reduction of which the Reſpondent ſtands aſ- 
foilzjed; And the: Reſpondent: will be forgiven to ſay, that 


2 & Apology, that can he offered for the Petitioner's re- 


this Point is, that as none of the Deeds gtanted 
71 Si i N were to go goth; this g p 


| * be overlooked. 0 one, 54 


Thus far Parties are 19 7 that this Tack is not add 


for any longer Endurance than: is allowed by the Tailxie. 
24ly;: That it is granted for: the: very. ſame Rent that theſe 
Grounds ſotmerly paid; and as the Tailzie reſerves Power to 


Sir John to grant Tacks of all or any Part of the Eſtate, for 
any Number of Vears not exceeding 19. without Diminution 
of the Rental, it requires ſome Ingenuity to invent any co- 


lourable Ground for challenging this Tack. which, if rightly 
underſtood, reſolves in theſe two Particular: Fir ſt, That 
ſome Part of theſe Grounds wete under Tack to the natural Pol: 
ſeſſors, when this Leaſe was granted to the Reſpondent. 2405. 
That he is not thereby taken bound to uphold the whole 
| TO that were 8 ne mp r at the time of his En- 
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700 | Bye es we to the 9 „ 
| dent! But he is not abl "Biever to comp tehend, how-this Cir- 
eumſtance mould farniſh e Cofour of an Ob) JeQion. . It will 
not . ed, that by. Force” of this Tailzie, . Sir 
John was bound to preſerve the Farms upon rhis Eſtate in the 
a ſartieDiſteibarior as they were at the Time; that he could not 
throw two F arms into one, or make two Farms out of one. not 
BY remained Proprietor eh ny under ſu chT imitations only as | 
he! Rad voluntarify fubjected 2 pe he Management of 72 29 
an Eſtate is incident to Property; nor can 5 Reſpondent copr : 
ceive,” what could have ce Str Fob 3817 
bave let che while Eſfate to one Tehant fo 4 Years,. at c hs 
Nental it rhen paid. fe could have og ny Pa art or it. 5 Is 
Power te ſubſet; whereby che principal Tenant. might; haye 
Had as mady Subtenants as he Pa, And. 4 Fort iori he might 
ler the-whole to any one Perſon, with Power to bim to. ſub-ler; 
This noways reſembles the Caſe of an Overlord's.interpofing a 
Superior b between him and his Vaſſals; ſuch Tacks are free | 
and aſtal: The feſerviug Clauſe is noways Coßtradictory there 
to; and if Sir 70h did for exceed his Powers, he was not ac. 
countable to his Heirs of Eutail. for the Rationality, of As ar | 
miniſtration: © Eines 1 _ . 22 o | 24 
Aud upon the fame Principles the other Article of Co 
plaifir” is Poſſbie more "Frivolous,, Every. Body knows- on 6 
à Number of ſinall** Tenants? js DeſtruQion, to 1 he | 
the greateſt Obſtacle to Tmprovemenits. I. inſtead. of 20 Fa- 
milies to be maintained upon the Produce. of thele Grounds, 
they can be equally well managed when thrown, into F few. 
larger Farms, che Advantage from thence | accruing is ſo ap- 
233 that it would be indedent ro. 15 ods anon is. . oo 
Aud th en ee N woulg: - h to the Heirs 8 bi 
9 of 
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The Reſpondent, muſt for his o-wu Sake keep up ſuch a Num- 


tenance were g iven to O 


throw two or three. 


of Engail at. the Iſh of 06 19 J : when, bl n ma 
not be one third of the ſuperfluous a —— = 7 


upon it at the Commencement. 'of the Tack, and which re- 


8 to be yet ap at a very great gent | Expence, is all 

e epugnant | to common Sen 
ated by the greater Advantage acerues to the E- 
ate through its being relieved of. 6 unprofitable a Burden, 


ber of Houles as is requiſite for the due Culture and Manage- 


ment of theſe. Grounds, Which is ſufficient Security to the 
Heirs of Entail that ; poſking will be maliciouſly dane to hurt 


FE therefire the Reſpondent will only add,. that if. ' Sn 


Jections of this Kind, it would open 
ſuch a Door to. vexatious Proceſſes at the Inſtance of Heirs of 


Entail pretending to Ce or find Fault with the Ma- 


nagement of the Heir in Poſſeſſion. as would be extremely 
üudeſtrahle. RL el, himſe Had judged. it expedient to 
maller Farms into one, and in that. View 

to take down a few ſuperfluous. Cottages, What for an. Ap- 
pearance would it have had that this Petitioner ſhould _ 


rought ſuch an Action as the preſent againſt Sir John him- 


ſelf, finding Fault with his Management as unprofitable or 
hurtful, and therefore concluding againſt him to reſtore thoſe 
Grounds to their primitiye State. A Proceſs of this Kind 


lutely muſt have appeared extremely vexatious and ground - 
leſs; nor can the Reſpondent ſee any material Difference be- 
tween that and the preſent Caſe, where Sir uhu, inſtead of 
taking theſe Grounds into his own Poſſeſſion; has let them to 


one Tenant at the former Rent, and for no greater Number 


of Vears than he was impowered t. to do. 


55. 9 ect whereof, it is apes your. Tera 
all - will affirm the ſeveral Parts of the Interlo- 
2 Fr _*enutor above-recited,. in 2 far as the ſame are 
; by : is . 25 complained 4 © by the. above-mentioned Perition, 
pl and will agdbere 15 your former Interlocutor up- 
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and triply com- 
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